
 

Greetings from the President 
Alan D, Katz, ChFC, CLU, AEP, CRC  

How often have we heard “Time flies when you’re having fun”? 

It’s been almost a year since I had the privilege of being installed as MCEPC president. Without 
question, it has been an enjoyable year because of the fellowship and cooperation which has been 
an integral part of the working characteristics of our board. 

It can truly be said that they have done a superb job in helping guide this year’s council. Their fore-
sight and vision have enabled the council to launch Planned Giving Day; acquire a world re-
nowned speaker; organize the logistics for the event and bring it from conception to reality. These 
have been major tasks which they’ve accomplished with speed and efficiency. 

Please take the opportunity to thank them individually at the next meeting and let them know how 
much you appreciate the work they’ve done on our behalf. 

A thank you must also be extended to all the members who have taken the time to support our 
programs by attending our monthly meetings and inviting their friends and colleagues to become a 
part of our council. 

An organization is only as good as the constituent members who are actively engage in its opera-
tion, and the quality of our membership boldly reflects the professionalism and camaraderie which 
is at the core of our council. 

Most of all, as a platform for promoting and supporting interdisciplinary activities, the council has 
provided many of us with networking connections to other practitioners which ultimately benefits 
our clients and adds enormous value to our own practices. 

As I now look forward to passing the gavel to Bernie as the incoming president, I know that the 
quality of the council’s leadership continues to maintain their spirited desire to go the extra mile in 
support of all of us, and it shows in so many ways. 

With the challenges of the new decade before us, as we sail into uncharted waters, it’s imperative 
that we continue to maintain our position at the cutting edge of estate and financial planning. Your 
continued support and cooperation in helping us grow, thrive and survive is vital to sustaining our 
position as the premier resource for interdisciplinary cooperation in Montgomery County. 

When you renew your membership for the coming year, please take the time to invite a colleague 
to join our ranks as well. As we grow, so will the value of being a part of our council. 

Thank you all for giving me the opportunity to serve as board member, officer and president. It has 
been an honor for me to be a participant in the council’s leadership. 

Have a great summer, and I hope to greet all of you in September when the new season begins. 
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  The Montgomery County  

     Foundation, Inc. 

 
Take the opportunity to dream……..You can make a difference! 
Make a gift to The Montgomery County Foundation, Inc.  

Make a dream come true for someone who needs your help! 

Feed a family, heat a home, give a fresh start! Let The Mont-

gomery County Foundation, Inc. help you achieve your Philan-

thropic Dreams.  Establish your own fund or contribute to an ex-

isting Impact Fund. Call 610-313-9836 or e-mail execof-

fice@mcfoundationinc.org 

                        “A Catalyst for Community Solutions” 

 

 

 

 

 

 

 

 

 

 

 

 

(IMPACT FUNDS: Hungry and Homeless Fund; Emergency 
Heating and Cooling Fund; Shirley Schriftman Fund for Ani-
mals; Arts and Culture Fund; and others) 

The Montgomery County Foundation, Inc., 2 West Lafayette Street, Suite 
120, Norristown, PA 19401. The official registration and financial information 
of The Montgomery County Foundation, Inc. may be obtained from the 
Pennsylvania Department of State by calling toll free 1-800-732-0999. Reg-
istration does not imply endorsement. 

      

MCEPC BOARD 
 

Presented below is a list of the MCEPC officers and their respec-
tive duties for 2011/2012.   Members are welcome to contact 

them with questions or ideas. 
 
OFFICERS 
 

PRESIDENT: CHAIRS MEETINGS 
Bernard J. McLafferty, Jr., Esq., LL M. 
McLafferty & Kroberger, P.C. 
(215) 233-3960 
BMcLafferty@McLaffertyKroberger.com 
 
FIRST VICE PRESIDENT: CHAIR OF COMMITEES 
Diane K. Foxman, Esquire  
Hamburg, Rubin, Mullin, Maxwell & Lupin  
(215) 616-1520  
dfoxman@hrmml.com 
 
SECOND VICE PRESIDENT : PROGRAM CHAIR 
Virginia Frantz 
The Montgomery County Foundation, Inc. 
(610) 313-9836 
vfrantz@mcfoundationinc.org 
 
SECRETARY/TREASURER 
Louis Horvath 
Intervention Associates 
(610) 254-9001 
lhorvath@interventionassociates.org  
 
PAST PRESIDENT 
Alan D. Katz, ChFC, CLU,AEP, CRC  
Wealth Development Group, LLC 
(215) 491-1520 
adbencon@att.net 
 
 
DIRECTORS 
 
John Linvill Jr. 
J. Linvill, LTC 
(610) 688-1587 
john.linvill@verizon.net 
 
Susan Deane Hunter Esq., L.L.M.(Taxation) 
Reardon & Associates, LLC 
(610) 687-3942 
shunter@dreardonlaw.com 
 
Linda  J. La Vay, CTFA 
National Penn Investors Trust Co. 
(215) 230-4405 
linda.lavay@npitc.com 
 
Daniel Sierchio, CPA 
The Sierchio Financial Group 
(215) 393-8221 
dansierchio@dansierchio.com  
 
Tim Zeigler 
Kamelot Auction House 
(215) 392-0041 
tzeigler@kamelotauctions.com 
 
Cindy Diccianni, RN, ChFC, CSA, CLTC 
Diccianni Financial Group, Inc 
(484) 681-9046 
cindy@dfgPA.com 
 
 
 
COUNCIL OFFICE 
 
MCEPC 
PO Box 713 
Blue Bell, PA  19422 
Ph/Fx:  (215) 646-4261 
admin@mcepc-pa.org 
www.mcepc-pa.org 
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WELCOME NEW MEMBERS 
 

AND 
 

 THANK YOU TO OUR REFERRING MEMBERS!! 
 

By Lou Horvath,  Membership Chair 
 
 

 
 
We extend a warm welcome to our new members and a big THANK YOU to our members who re-
ferred our newest members! 

 

 

Lance Davidson, CLU, ChFC, LUTCF, Davidson Financial Group and Office of Allstate 

Carole Green, J.D. Executive Director, Montgomery Conflict Mediation Center 

Leslie K. Heffernen, Estate & Elder Law Attorney, Heffernen Law Offices 

Daniel Hogancamp, Manager, Pluris Valuation Advisors LLC 

Steven J. Krzywicki Jr, CFP® , Financial Advisor, Krzywicki, McGrory & Associates 

Michelle Price, CPA, Price Financial Care, LLC 

Amanda A. Rice, Director, Planned Giving, Abington Health Foundation 

 

 We are continuing our practice of thanking our referring members with a bottle of wine.  Please con-
tinue to spread the word about the great benefits of MCEPC membership – education, networking, 
camaraderie!  I look forward to personally thanking our referring members and welcoming our new 
members at the next meeting.   

 

 

Interested in placing an ad in our NEXT MCEPC Newsletter? 
For more information contact : 

 Susan Hunter (610) 687-3942, shunter@dreardonlaw.com 
Linda  J. La Vay (215) 230-4405, linda.lavay@npitc.com 

or Wendy Rudolph  (215) 646-4261  
 admin@mcepc-pa.org 

Our rates are: $75.00 for business card size ad  
  $150.00 for 1/4 page  
  $300.00 for 1/2 page  
  $500.00 for full page 
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Charles M. Aulino 

My initial suggestion for an article based on interviews with a 
cross-section of estate planning attorneys from around Philadel-
phia was met with skepticism.  There were those on the Newslet-
ter Committee who expressed doubt that these specialists could 
make time or would even be willing to share their thoughts.  Af-
ter all, I was told, their usual demanding schedules, overwhelm-
ing under normal circumstances, must be further stressed by re-
cent events.  The volume of client cases that must be re-examined 
as a result of the significant and largely unanticipated changes in 
the gift, estate and generation-skipping transfer tax provisions 
recently enacted is staggering.  Known as The Economic Growth 
and Tax Relief Reconciliation Act of 2010 (the 2010 Tax Act), 
this law creates what many regard as once-in-a-lifetime opportu-
nities for tax-wise wealth transfer. 

The response to my e-mail invitation to a randomly-selected 
group of practitioners was very gratifying.  Their generosity in 
sharing ideas and analysis and their nuanced insight have given 
me an entirely new perspective on estate planning as it has been 
impacted by these new rules.  They will have provided all of the 
members of our Council with an enormous benefit, if only I can 
recount their contributions effectively. 

Interview Participants 
The participants included attorneys who are among the senior 
members of the estate planning bar, who have many years of ex-
perience devoted exclusively to this specialty.  They also include 
those who are newer to the practice, whose comments add fresh 
perspective.  In no particular order, those who agreed to be inter-
viewed are: 

Richard Schwartz (“Richard”), an attorney with Pepper 
Hamilton, LLP 

Amy S. Ufberg (“Amy”), a partner in the private client 
group of Dechert, LLP 

Robert I. Friedman (“Rob”), chair of the private client 
services group of Cozen O’Connor 

Kate Crary (“Kate”), an associate with Saul Ewing, LLP 

Bernard G. Eizen (“Buz”), a partner of Eizen Fineberg & 
McCarthy, P.C. 

Jeffrey Pozzuolo (“Jeff”), an associate with Pozzuolo 
Rodden, P.C. 

Susan Collings (“Susan”), counsel with Drinker, Biddle 
& Reath, LLP 

Scott Borsack (“Scott”), chair of the tax and estate prac-
tice for White & Williams LLP. 

Kevin Gilboy (“Kevin”), a partner of Teeters Harvey 
Gilboy & Kaier LLP 

David R. White (“David”), a partner in the tax and corporate 
group of Fineman, Krekstein & Harris, P.C. 

Laura E. Stegossi, (“Laura”) chair of the trusts, estates 
and wealth planning group of Weber Gallagher 
Simpson Stapleton Fires & Newby LLP 

Alan Mittelman (“Alan”), a member and chairman of the 
Trusts and Estate Department of Spector, Gadon and 
Rosen, P.C. 

Larry Chane (“Larry”), a partner and chair of the private 
client group of Blank Rome, LLP 

Perhaps it will not be surprising to learn that although none of the 
participants was a party to any other’s interview, there was wide-
spread agreement among them about what is most important for 
their clients to reflect on and to consider doing.  Only three ques-
tions were posed and participants were encouraged to give con-
gressional-style answers, that is, not necessarily responsive to the 
questions, but whatever they would like to talk about.  The ques-
tions were: 

What is your worldview of the impact of the 2010 
Tax Act on wealth transfer planning? 

Do you have any favored strategies as a result of 
the act? 

Are you willing to predict what will happen after 
2012? 

It might be useful to summarize a few of the basic changes made 
by the 2010 Tax Act, so that everyone begins on the same page.  
Following also are basic descriptions of a couple of the transac-
tions that got a lot of mention from the participants.  Of course, 
all agree that there is no such thing in estate planning as “one size 
fits all;” no one strategy is suited to every client.  But the re-
sponse to the second question showed much in common with 
subtle differences. 

Basics of the 2010 Tax Act 
The 2010 Tax Act became law at the end of 2010, but with retro-
active application in most cases to the beginning of last year.  
2010 had been the one year in modern times when there was no 
estate tax in effect until retroactive reinstatement in December.  
Without last minute legislative action, there would have been a 
reversion to the rules put into effect under the Economic Growth 
and Tax Relief Reconciliation Act of 2001 (the 2001 Act):  a $1 
million per transferor (unified) exemption, up to all of which may 

What Experts Have to Say About The Impact  
of New Tax Rules for Wealth Transfer 
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be used for lifetime transfers, with any balance available to the 
estate, and a 55% tax rate imposed on taxable gifts, and on the 
value of the taxable estate, in excess of $3 million. 

The 2010 Tax Act creates a $5 million exemption available for 
transfers during life with any balance available to the estate.  For 
the first time, married couples are given the added advantage of 
“portability.”  That is, if the estate of the first deceased spouse 
does not use the full exemption, the unused portion may be added 
to the exemption available to the surviving spouse, provided cer-
tain requirements are met.  Note, however, that portability is not 
available for the GST exemption. 

Many have described the 2010 Tax Act as “kicking the can down 
the road;” that is, its rules remain in effect only until the end of 
2012.  Thereafter, absent further legislative action, the dreaded 
reversion to the rules under the 2001 Act will occur.  This leaves 
as an open question what will happen in cases where the $5 mil-
lion exemption is used before the end of 2012 but, thereafter, the 
rules revert back to the 2001 Act.  A widely-discussed negative 
potential consequence is called “clawback.”  Clawback is the 
addition to the taxable estate of the amount of 2011-2012 gifts so 
that estate tax is incurred at the death of the donor after 2012.  
There has already been lively discussion of the subject of claw-
back with some experts concluding that nothing in the current 
law requires or permits it.  In particular, in a February 10, 2011 
webinar presentation by BNA on the subject, participants Jerry 
Hesch, Alan S. Gassman and Christopher J. Denicolo all con-
clude that if gifts covered by the current exemption exceed the 
exemption available to the donor’s estate after 2012, no tax liabil-
ity will result.  Some participants echoed that conclusion, but 
others take a more cautious or skeptical approach. 

Some Popular Planning Strategies Before and Af-
ter the 2010 Tax Act 
The first decade of this century was witness to widespread use of 
the grantor retained annuity trust (“GRAT”).  Assets are placed in 
trust followed by annuity payments from the trust to the grantor 
for a specified period of time.  The remainder then passes to oth-
ers, typically children of the grantor, either outright or in continu-
ing trust.  The transaction results in a taxable gift equal to the 
value transferred into the trust in excess of the discounted present 
value of the annuity retained by the grantor.  A popular variation 
has been the “zero-gift” GRAT, often regarded as a “nothing to 
lose” transaction.  The trick is simply to calculate the annuity 
payment that results in a discounted value equal to 100% of the 
GRAT’s beginning principal.  Thus the reportable gift is zero.  
For a two-year GRAT, depending on the applicable federal rate 
(“AFR”) in effect, the payment is somewhat more than half of the 
initial value, or for a three-year GRAT, the annuity must be 
somewhat more than one third.  The only downside (other than 
the legal and administrative costs) is the possibility that the fund 
will not earn enough to produce any remainder so that the grantor 

will get the entire value back.  In that case, however, the grantor 
can simply try again by creating a new zero-gift GRAT.  The 
process of having the grantor contribute annuity payments re-
ceived to a series of new GRATs, called “rolling zero-gift 
GRATs” has been widely used.  Recall that the zero-gift GRAT 
became popular in a time of a comparatively small lifetime gift 
exemption that was frozen at $1 million under the 2001 Act even 
when the estate tax exemption rose, ultimately to $3.5 million in 
2009. 

Another very popular pre-2011 estate planning strategy is the 
creation of irrevocable trusts to receive the amount of the lifetime 
gift exemption.  Often these trusts are designed to fall within the 
“grantor trust” rules for federal income tax purposes.  Under 
those rules, all items of income, deduction and credit are reported 
on the grantor’s personal income tax return.  By undertaking the 
tax burden that would otherwise be borne by the trust, the grantor 
is simultaneously diminishing his/her taxable estate by the  
amount of income tax paid and causing the trust (that is excluded 
from the grantor’s taxable estate) to accumulate more efficiently.  
The grantor’s payment of what would otherwise be the trust’s 
income tax liability is not treated as a gift.  These are widely re-
ferred to as intentionally-defective grantors trusts (“IDGTs”), but 
it strikes me that a more client-friendly name is intentional gran-
tor trusts (“IGTs”).  IGTs are often designed to continue for fu-
ture generations now that a number of states have eliminated the 
rule against perpetuities.  With appropriate allocation of GST 
exemption, these funds can pass on to future generations, undi-
minished by any wealth transfer tax. 

Several additional, related transactions have been used to lever-
age the value that can be transferred through “IGTs.”  The prop-
erty transferred may be limited partnership (“LP”) or limited li-
ability company (“LLC”) interests that can qualify for a discount 
in value because of lack of management control and lack of mar-
ketability of these limited interests.  Thus, more value can be 
transferred using less exemption.  Leverage is also available by 
combining a gift to the trust with either an interest-bearing loan 
from the grantor to the trust or with an installment sale of LP or 
LLC units to the trust.  So that the transaction has genuine eco-
nomic substance, the “equity” owned by the trust (typically lim-
ited to the amount of the grantor’s gift), must represent 10% of 
the total value transferred, sold and/or loaned.  Also, the interest 
rate on an installment sale note or on a simple loan, must equal 
the AFR in effect for the month in which the note originates.  
Many advisers recommend additional measures as well to help 
assure that if the transaction is examined by IRS, it will pass 
muster. 

Interview Question and Responses –Worldview 
In response to the first question posed to interview participants, 
there was essentially universal agreement about the importance of 
the increased exemption, the fact that up to all of it can be used 

New Tax Rules  
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during lifetime and the advantage of exemption portability for 
couples. 

Scott’s comment about the five-fold increase in the lifetime gift 
exemption:  “It just makes life so much easier.”  Alan said “It’s 
huge … HUGE” and described the exemption as a “game 
changer,” explaining that, in his view, clients in the middle-
wealth range can now ignore tax planning and concentrate on 
what is really important:  a plan to achieve their desired non-tax 
wealth transfer objectives. 

Richard expressed the view that the use itself of the additional $4 
million of exemption is more important than the technique em-
ployed to use it.  This suggests that a great many of the clients of 
Pepper Hamilton have already taken the step of using all of their 
previous $1 million lifetime gift exemptions.  I got the same im-
pression from my conversation with Amy, who referred not to the 
$5 million exemption, but to the new, additional $4 million ex-
emption amount.  David believes that the current 35% rate justi-
fies gifts in excess of the new exemption in appropriate cases, 
incurring gift tax intentionally in order to maximize wealth trans-
fer over these two years.  For estates of more modest value, 
David sees a trend toward simplicity, relying on portability and/
or the use of disclaimers and joint revocable trusts, both of which 
he believes have even greater appeal under the new regime. 

Susan said that it is particularly nice to see the unification of the 
estate and gift exemptions, but expressed regret about the uncer-
tainty that results from the limited, two year term of the new 
rules.  The shifting landscape adds difficulty, from her perspec-
tive, about standard planning decisions even including titling of 
ownership between spouses.  While concerned about clawback, 
she is among those who nevertheless see the advantage of large 
gifts either in trust or outright, in appropriate cases. 

Alan’s advice concerning clawback:  “Don’t believe any of the 
clawback scare tactics.”  He compares them to the use of fear 
near the end of 2010 that convinced many wealthy clients to 
make taxable gifts because, it was urged, rates would never be so 
low again.  David also concludes that there will be no clawback. 

Laura described the law as “the brief relief tax act of 2010,” iden-
tifying the $5 million exemption as the most important aspect of 
the law, and describing portability as “intriguing.”  She also sees 
“the devil in the details” expressing some concern about the pos-
sibility (however remote) of estate tax repeal after 2012.  There 
are advisors who are recommending gifts even in excess of the 
new exemption to incur gift tax at the 35% rate and Laura is con-
cerned that might turn out to be a mistake, should estate tax re-
peal become reality. 

Rob’s comments on the increased exemption took a different 
tack:  he mentioned his concern that some couples may become 
complacent and succumb to the “temptation” of failing to pursue 
more sophisticated techniques because of the increased exemp-

tion and portability.  Rob foresees many fewer clients being in-
clined to engage in serious estate planning; describing the 2010 
Tax Act as having a “chilling effect” on client motivation.  He 
referred to the fact that a married couple’s combined exemptions 
now total $10 million and so use of the traditional “residuary” 
trust in an estate plan may be perceived by some as unnecessary.  
They may be inclined simply to rely on portability to ensure full 
use of the combined exemption amount.  But Rob and others fo-
cus on the advantage of capturing one exemption at the death of 
the first deceased spouse.  In the event of a long period of survi-
vorship, the potential for accumulation and growth in value of the 
residuary trust can further leverage the couple’s combined ex-
emptions.  Rob also reminded me that, in case of a multi-
generation plan, the use of both spouses’ GST exemptions can 
only be accomplished through a residuary trust since the GST 
exemption is not portable under the new rules. 

Kate also focused on this aspect of the law’s impact, commenting 
that couples should not rely on portability alone.  She continues 
to see the value in the traditional “A & B” trust plan, whether 
accomplished by formula clause or through the use of disclaimer.  
She also drew attention to the “remarriage” issue:  in the event of 
remarriage of a surviving spouse, what may have been counted 
on as a portable exemption vanishes. 

Jeff mentioned the time value of money advantage of pushing the 
tax into the future, at the death of those who wisely use the new 
increased exemption while it is available.  He was focused on 
removal of post-transfer income and appreciation from the future 
taxable estate.  All of this suggests (and Jeff stated) that he sees 
an advantage in moving forward on plans to use the maximum 
lifetime exemption in appropriate cases even if claw-back occurs, 
a view expressed by many of the other participants as well. 

Larry states that the next two years offer a “once-in-a-lifetime 
opportunity to move significant wealth, the likes of which we 
have never seen before and may never see again.”  Buz sees this 
law as setting a direction for wealth transfer tax at the federal 
level to impact fewer and fewer clients.  He pointed out that state 
tax considerations are going to be much more important than they 
were in the past.  He noted that only a few states have gift taxes, 
but gifts within up to 2 years before death may result in state es-
tate or inheritance tax in many states. 

In addition to sharing her views on the importance of using the 
“B” trust rather than reliance on portability, Kate’s attention 
seemed drawn to the opportunities that the increased exemption 
presents to business owners. 

Interview Question and Responses:  Favored 
Strategies 
I felt compelled to preface this question with the statement:  “of 
course no estate planner regards any strategy as appropriate for 
all clients.”  Each of the participants emphasized that, while some 

New Tax Rules  
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techniques do have wide application, there is simply no such 
thing as a best or ideal plan; each case stands on its own and what 
is best for one client may be out of the question for others. 

Kevin tells me he sees a trend toward simplification and de-
emphasis on leveraging.  In particular, outright gifts to adult chil-
dren and grandchildren are popular with the many clients who are 
planning to use their entire new exemption for lifetime transfers.  
He also gave the example of the forgiveness of an installment 
note that had been given by an IGT in connection with a gift-and-
sale transaction.  Buz stated the same thing in a slightly different 
way: that the judicious use of up to the entire lifetime exemption 
in appropriate circumstances is the central focus, with the use of 
techniques to leverage the exemption that make sense in individ-
ual cases. 

Amy also described a comparatively simple approach:  the use of 
the additional lifetime exemption to establish or add to multiple-
generation trusts that can continue as long as there are surviving 
descendants.  But she did add that there is much continuing inter-
est in leveraging the total value transferred.  She gave the exam-
ple of the transfer of LP and LLC interests which may qualify for 
valuation discounts and of the sale of such interests to IGTs in 
return for AFR interest-bearing notes.  Alan also stated that this 
technique benefitted tremendously from the 2010 Tax Act. 

Laura also described the sale of LP and LLC interest to IGTs as a 
technique that remains appropriate for certain large estates, but 
agreed that GRATs are still in the picture as well. 

Larry and Alan both made comments to the effect that the 2010 
Tax Act may have been as important for what it did not do as for 
what it did.  They both expressed relief that the feared and widely 
anticipated changes in the GRAT rules did not materialize.  Nor 
did the law include a provision to eliminate valuation discounts.  
Many had expected enactment of a mandatory minimum term of 
years for GRATs or minimum (taxable gift) remainder value.  
Either of those changes would have eliminated or diminished the 
popular practice of rolling zero-gift GRATs. 

Richard also mentioned the renewed interest in using GRATs but 
pointed out the irony that popularity of the technique arose from 
the fact that none of the donor’s lifetime exemption is used, yet 
use of the exemption is one thing a great many advisors are now 
recommending.  Scott focused on the specialized use of GRATs 
to receive investment real estate.  Unlike the very short term roll-
ing zero-gift GRATs that have been so popular, he pointed to the 
advantage of a five to nine year sweet-spot for the trust term, 
explaining that, with currently low AFR hurdle rates and 6% to 
9% cash flow typically produced by these investments, the eco-
nomic advantage is obvious.  Presumably, the judicious use of a 
certain amount of lifetime exemption, rather than a zero-gift 
GRAT can be used to custom-tailor the result, or nearly so. 

Yet another alternative use of GRATs came from David.  There 

are golden opportunities that present themselves to the estate 
planner occasionally:  closely held stock in cases where a liquid-
ity event is on the horizon and mature businesses that have the 
ability to distribute very large amounts of cash.  But David fo-
cused on the use of longer-term GRATs for some investors, per-
haps intending to use some of their new lifetime exemption.  He 
suggested GRAT terms of as much as 10, 15 or even 20 years.  
He mentioned that some of his clients are motivated to postpone 
the point at which their children come into substantial wealth and 
that a longer-term GRAT can serve that purpose well.  Over the 
years I have heard of the use of term life insurance, held in a 
separate irrevocable trust, as protection in case the grantor does 
not survive the GRAT term and it was interesting to hear support 
for the longer-term GRAT approach. 

Interview Question and Responses:  Care to Prog-
nosticate about Estate Planning after 2012? 
The answers to this one were as amusing as they were informa-
tive. 

Rob simply said “once burned, twice shy,” referring to the fact 
that he, along with so many others in the field had confidently 
predicted that Congress would never allow the estate tax to phase 
out in 2010.  Susan also lamented that she and so many of her 
colleagues had been fooled and pointed to the political landscape 
as the culprit.  Laura simply counseled “Expect the unexpected.”  
Many of the other participants were similarly gun-shy, but most 
could be cajoled into making a prediction and a few were down-
right precise in their forecasts. 

Richard thinks we will be in the same predicament at the end of 
2012 as we found ourselves in at the end of 2009 and again at the 
end of 2010.  He can’t imagine a return to a 55% rate and a $1 
million exemption, but guesses that the most likely outcome is 
extension of the current rules with the possibility that these be-
come permanent.  Amy agreed, noting that once Congress has 
given something, it is very difficult for them to take it back. 

Larry told me that one of his favorite lead-ins with estate plan-
ning clients is “tell me when you’re going to die and I will give 
you the best possible estate plan.”  Adapting that aphorism to this 
topic, he said “tell me who is going to win the 2012 election, and 
I’ll tell you what the rules are going to be after 2012.”  He noted 
that, at a 35% rate, the estate tax does not contribute all that much 
federal revenue and opined that, if a Republican is in the White 
House, he could see the estate tax going away. 

Jeff believes the economic situation that prevails as we near the 
end of the two-year lifespan of the 2010 Act will be as important 
as the politics.  He used the example of political concern about 
the forced sale of small businesses to pay the estate tax.  Jeff 
doubts the exemption will stay as high a $5 million, but agrees 
that a Republican victory is likely to extend favorable rules and 
he does believe portability and indexing will become permanent. 

New Tax Rules  



MCEPC NEWSLETTER SPRING, 2011                                                                PAGE 8 

 

Scott’s predictions were precise:  no party gets both houses and 
the White House:  $1 million exemption and 55% rate (reversion 
to the 2001 Act).  Democrats win:  $3.5 million and 45%.  Re-
publican victory:  estate tax repeal. 

David observed that, if he were a betting man, he would put his 
money on the current rules.  He echoed the viewpoint shared by 
Amy about the difficulty of Congress taking something back 
once it has been given.  Like Larry, David mentioned the small 
contribution to federal revenue from wealth transfer taxes and 
said that is likely to be even smaller going forward, but recog-
nized the deficit as “the wild card.”  Kate also expects to see a 
continuation of the 2010 Tax Act rules after 2012. 

Alan believes the exemption is not going below $3.5 million “so 
$7 million for a couple is locked in,” and said he expects it to be 
at least somewhat higher than that. 

Conclusion 
As this project is coming to its conclusion, I have the impression 
that we are at a cross-road in the history of succession to wealth 
in America.  It looks like there will be a beehive of activity over 
the balance of this year and next year that will result in historic 
wealth transfer, much or all of which is free of tax and may re-
main free for many generations to come.  The potential just dur-
ing the remaining lifespan of the 2010 Tax Act is enough to 
change the basic nature of wealth ownership.  How ironic that 
this comes at a point in history identified by many economists as 
an epicenter of wealth transfer because of aging of the popula-
tion.  Depending on your political and economic point of view, 
you might conclude either that Congress has thrown away the 
opportunity to reap the benefit of an avalanche of wealth transfer 
by greatly diminishing a tax that could have provided needed 
deficit relief, or that Congress acted just in time to curtail a seri-
ous impediment to the formation and preservation of long-term 
capital. 

We have not even begun to think about the implications for the 
future.  Will the result be ever-increasing concentrations of 
wealth with intensification of the chasm between the haves and 
have-nots?  Does that represent a danger to society?  By provid-
ing for the transfer and preservation of vast wealth for future gen-
erations, are we discouraging the work ethic?  Only time will tell. 

I am grateful to the estate planning attorneys who donated their 
time to this effort and I hope this gives you the expanded point of 
view and sense of understanding that it has given me. 

PLEASE NOTE:  the description of certain popular estate plan-
ning techniques described in this article are intentionally brief 
and do not cover all of the technical requirements and tests that 
must be met to help assure that the transaction will withstand IRS 
scrutiny.  Any estate planning strategy must be undertaken only 
under the guidance and with the specific advice of an attorney 
who specializes in wealth transfer and related tax matters. 

IRS CIRCULAR 230 DISCLOSURE 
To ensure compliance with requirements imposed by the IRS, we 
inform you that any U.S. tax advice contained in this communica-
tion (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penal-
ties under the Internal Revenue Code or (ii) promoting, market-
ing or recommending to another party who is not the original 
addressee of this communication any transaction or matter ad-
dressed herein. 

Charles M. Aulino is Managing Director of Financial Planning for The 
Glenmede Trust Company, N.A.  He is the author of Family Trust Plan-
ning Guide, published nationally by CCH, Inc. and a new work of non-
fiction entitled Lesser-known Giants of the 20th Century.  In addition to 
serving on the PEPC Board, Chuck is a member The Author’s Guild and 
serves on the board of The National History Club. 

New Tax Rules  

 

 

Kalejta Financial Management, P.C. 

 Announcement 

 

Jennifer Prulello , the newest member of our Kalejta Fi-
nancial Management, P.C. team, joined our staff fourth 
quarter last year. As Client Service Manager, Jennifer 
plays an important daily communication role with all of our 
clients. Jennifer has become a very valuable member of 
our team. She brings a multitude of strengthens to her 
position and to the firm as a whole. In addition, she is also 
a notary public so we have been able to extend this value 
added service to our clients. We are proud to have her on 
board. 

  

Dean Fox , a member of our team since 2009, recently 
began building his own client base first quarter 2011. A 
securities & insurance representative, Dean holds his 
FINRA Series 7, Series 63 and 65 securities registrations. 
He is also a licensed Life, Accident, and Health Insurance 
Agent. In addition to his own personal production, Dean 
works closely with Tom on the advanced financial and in-
surance planning aspects of our firm. He plays an active 
role in providing excellent client service to all of our clients. 
He is a true asset to this firm and our clients! Dean has 
recently  begun the course work for his CFP and CHFC 
designations. 
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Marty Carter 

Part I:  Impediments to Plan Implementation Aris-
ing from Client “Issues” 
Because talking about money and deciding what to do with it is 
very personal and private, advisors need to understand client atti-
tudes and behaviors about wealth. Otherwise, psychological bar-
riers can prevent clients from implementing their financial and 
estate plans. This article examines impediments as well as solu-
tions. 

To be successful the advisor must have the ability to move be-
yond the traditional role of data collection and analysis and in-
clude the “softer” side of wealth: understanding what is happen-
ing in the family that impedes their ability to stick to the plan. 
Additionally advisors may find themselves in the middle of fam-
ily conflicts. The new model is a multi-disciplinary approach 
including a consultant with clinical training such as a family 
communication consultant.  This can enhance effective planning 
and, most importantly, lead to success in implementation. 

Lack of Communication. 
For many families, “Shh, we don’t talk about money” is a lesson 
learned in childhood and passed along to future generations.  Not 
talking about money can lead to disagreement, fear, disappoint-
ment and greed. Parents fear that if children have too much infor-
mation about family wealth they will lose motivation to work or 
develop a career. Many parents are confused whether to treat 
their heirs equally or fairly, often unclear about the difference. 
Not talking about money can imply agreement, and advisors can 
be fooled by the silence.  One spouse may react enthusiastically 
to a planning strategy, while the other quietly observes.  It may 
be that the one of them is naturally more verbal and tends to 
“take charge” while the other’s personality is submissive or at 
least conflict averse.  The first spouse may even sense his part-
ner’s disagreement but ignore it.  The advisor who is insensitive 
to this dynamic is bound to fail in the objective of getting partici-
pation and agreement. 

Anger, Anxiety and Denial leading to Spousal Conflict 
a/k/a money fights. 
Childhood lessons and experience regarding money, particularly 
the example set by parents are the keys to adult attitudes and be-
haviors.  Families in which the senior generation relies on profes-
sional advisors to guide and perhaps manage their finances tend 
not to educate their children about important financial issues.  
Parent may feel inadequate in knowing what to teach their chil-
dren, or how or when.  If the impression they give is “the spigot 
is always open” and “don’t worry, there’s plenty more where that 
came from”, unproductive attitudes in their children may be inad-
vertently nurtured.  Those on the other end of the spectrum, who 
have to worry about whether and how long their financial re-
sources will last, may end up displaying different, but still de-

structive behaviors that can lead to refusal to focus on decisions 
that have to be made and/or denial that a problem even exists.  
Some cope by periodic sprees of overspending that may provide a 
brief emotional respite but end badly in guilt and increased anxi-
ety.  Frustration, anger and resentment directed toward the finan-
cial advisor is not an uncommon outcome. 

Spouses have different attitudes and behaviors about wealth 
based on what they learned from their parents.  Couples need to 
identify their differences in attitudes and behaviors with money 
and if conflictual,  find a solution acceptable to both. This is com-
plicated in cases where financial information is not shared and/or 
one spouse ignores or dislikes dealing with financial issues.  In 
some cases, one spouse prefers to be relieved of money responsi-
bilities, but lack of knowledge of the financial and budgeting plan 
and lack of control over and access to money can bring about a 
sense of “second class” status.  The result may simply be failure 
to reach agreement on important financial and estate planning 
issues.  But in the worst case, it may result in emotional conflict 
between spouses and other family members, with the potential for 
breakdown of marital and other family relationships.  A leading 
symptom of dangerous inter-spousal financial conflict is inappro-
priate exercise of power and control by one spouse. 

In some cases, destructive behavior by one spouse feed into that 
of the other.  Take the case of the husband who seethes over what 
he perceives as his wife’s profligate spending.  He checks credit 
card balances daily and, reaching the point of complete frustra-
tion, he angrily confronts his wife.  The reaction of his spouse is 
that he should spend more time with her, their children and 
grandchildren and less time playing the financial spy.  Her re-
minder of his broken promises to retire in order to do just that 
serves as evidence that the spending is a form of acting out for 
the purpose of drawing attention to the heart of the conflict.  A 
vicious cycle is being repeated. 

Especially in the case of second marriages, differences in the 
level of wealth brought to the union can be a formula for disaster, 
unless there is an open and frank discussion coupled with mutual 
agreement and understanding.  The ante-nuptial agreement may 
be perceived as an anti-nuptial barrier.  In that case, the coun-
selor’s role can be as important as that of the financial advisor 
and attorney. 

It is easy for the advisor to get drawn into conflict in circum-
stances that are both uncomfortable and for which the advisor 
does not have the requisite training and experience. 

Triangulation  
Family systems theorist Murray Bowen, MD describes the con-
cept of triangulation as instability between two people that cre-
ates a need for resolution through affirmation by a third party.  
This dynamic becomes destructive when one spouse tries to ma-
nipulate or control the other.  Two people, each competing for 

Impediments and Solutions for Professional Advisors 
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their own interests and priorities and seeking the advisor’s inter-
vention, is an example of triangulation at its worst.  This is a 
space the financial advisor does not want to occupy, but it offers 
an ideal opportunity to utilize the services of a related profes-
sional, a counselor who has the training and experience to death 
with triangulation and to defuse the situation. 

Part II Solutions for the Advisor 
Understanding feelings and thinking about money – an impera-
tive for the advisor as well as the client. 

Advisors must explore their own feelings and thoughts about 
money as they relate to client attitudes and behaviors.  Is there 
disapproval of clients who display fiscal irresponsibility?  Is there 
jealousy of wealthy clients?  Advisor attitudes, particularly if 
they seem judgmental, will be perceived by the client resulting in 
the potential for distrust.  The advisor’s self-awareness facilitates 
the process of encouraging clients to consider their own experi-
ences and financial behaviors.  There is a great deal that the advi-
sor can accomplish simply by exercising judgment and sensitiv-
ity, but it is also important to understand and accept the fact, that 
for some clients, in some circumstances, the assistance of a 
trained counselor is indispensable.  When the advisor senses that 
family issues are sufficiently troublesome as to interfere with the 
planning process, bringing in a counselor at and early stage can 
save everyone time, effort, money and angst.  The counselor can 
conduct one or more family meetings to explore messages about 
money that are passed from parents to children:  what is said to 
children? What have they learned from watching their parents’ 
behavior with money?  What are the family’s attitudes, behaviors 
and philosophy about money?  Are these even purposeful?  Even 
understood?  How are money decisions made and communi-
cated? 

Financial advisors have carefully constructed data gathering tools 
including a thorough list of questions.  These may not be written; 
often they are the product of years of experience so that their use 
becomes instinctive.  The counselor has similar tools.  The fol-
lowing questions can accomplish the joint objectives of identifi-
cation of the advisor’s attitudes and behaviors with money mat-
ters and providing a format for the counselor to conduct family 
discussions based on similar questions.  Advisors with no clinical 
training are not well advised to attempt the role of the counselor 
on their own. 

General Questions: 
What makes your life meaningful? 

What are the top five things that are most important to you? 

How does money fit in with these priorities? 

What is the greatest value of money for you? 

Questions about how you think about money: 
What does money mean to you? 

What excites you about money? 

What worries do you have about money? 

What uses of your money are most satisfying to you? 

Does money cause you to be involved with others or isolated? 

Do you worry that you will run out of money? 

If you have recently acquired money, how has it changed your 
life? 

Messages from your family of origin: 
What messages about money did you learn from your parents? 

What best describes your parent’s spending styles? 

How did your parents handle the balance of power about 
money? 

What did you parents not teach you about money that you wish 
they had? 

Messages from your current family: 
How is success measured in your family? 

Are there secrets surrounding money? 

Are there strings attached? 

What boundaries does the family not observe? 

If one partner has more money that the other, what is the im-
pact? 

Do you worry that too much money will spoil your children? 

Do you think your children are wise in money matters? 

What are your family stories about money? 

Is there permission to “fail” with money in order to learn from 
mistakes? 

In estate planning, do you intend to be equal or fair with your 
children? 

Is philanthropy important to you? 

What money beliefs and attitudes are you passing on to your 
children? 

Money and your relationship with others: 
If you have substantial wealth, what do you say when someone 
asks:  “What do you do?” 

Do you worry that friends may like you for your money? 

Do you feel pressure or joy in making contributions to others? 

Money and your future: 
Do you think “I don’t need to plan for the future, not just yet”? 

If you could wave a magic wand, how would you change the 
role money plays in your life? 

What are the needs of parents/siblings/children and how can you 

Impediments 
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be responsive to those needs? 

Identifying the Limits of the Advisor’s Role 
Many of these questions are bound to raise concerns and worries.  
The advisors have to ask if they are prepared to handle the fears, 
conflicts, blaming, resistance, denial, etc, that may surface.  Ad-
visors must come to know the limits of their counseling skills and 
to exercise judgment about when to seek assistance from a coun-
selor.  There are a few advisors who have training both in finance 
and psychology and are competent and comfortable helping the 
client with these issues.  Most planners do not have dual training.  
Many financial planners recognize that some of their clients have 
difficulty adopting and following a plan.  Those clients often ex-
hibit behaviors that planners recognize as falling outside their 
area of expertise:  couples fighting over money, senior-generation 
family members who refuse to disclose any financial information 
in order to enable adult children to plan, noncompliance with the 
plan, etc.  Some bring in-house counselors on to their teams, al-
though that step is not cost effective in many practices.  In other 
situations, the private practitioner with training in family systems 
therapy serving as collaborative partner with the planner can be 
an ideal solution.  The counselor can assist the individual or fam-
ily in conflict resolution, addressing emotional barriers that im-
peded the planning process as issues appear.  The advisor and the 
counselor work collaboratively with the family, resolving family 
issues that result in plan implementation. 

It is immensely useful for the advisor to understand how clients 
take in information, process it, form conclusions and make deci-
sions.  Different people do these things differently.  Each individ-
ual is born with a natural inclination to a preferred way of think-
ing, utilizing either right or left-brain functioning.  Left-brain 
thinkers analyze, break down information into units and examine 
causes and effects.  Right-brain thinkers consider the big picture, 
favor synthesis rather than analysis, and look at patterns, relation-
ships and connections.  We are left or right brain or somewhere 
in the middle and are born this way, or hard-wired.  Everyone has 
a natural preference and tends to use that preference most of the 
time.  For example, if a person who prefers writing right-handed 
switches to the left hand, it will be uncomfortable and probably 
difficult to read.  Those who are left-brain dominant are more 
uncomfortable with the soft issues of money because it is not 
their preferred way of thinking.  Their natural preference leans 
toward analysis, rational thinking, reasoning, and looking for the 
bottom line.  Most financial advisors tend to be left-brain domi-
nant as do attorneys, physicians and scientists. 

An advisor who is right-brain oriented will be comfortable asking 
big-picture questions, looking for the impact and consequences of 
decisions and comfortable exploring the emotional issues about 
financial situations.  Left-brain dominant advisors need to stretch 
to the right side of the brain to ask “why” questions of the client 

in addition to “what” and “how.”  Discovering the answers to 
these additional questions leads to a more complete analysis and 
a better outcome.  To be a great resource to your clients, you 
have to find the balance for what works with each client.  The left
-brain vs. right-brain differences are true for your clients as well.  
If the client is oriented to right functioning and the advisor (left 
brain) provides volumes of materials with columns and rows of 
numbers, projections and analysis, the client is likely to be over-
whelmed or get bored and retreat. 

The traditional model of providing suggestions based on crunch-
ing the numbers and having the client follow the advice is appro-
priate for some clients, but others are more likely to complete and 
implement the plan if the model incorporates a balance of intel-
lectual and emotional examination of what is needed.  There are 
occasions when emotional needs impinge on a well-based finan-
cial decision.  The planner who is sensitive to clients’ emotions is 
much more likely to offer options that provide a path to a deci-
sion that is appropriate. 

Communication 
All conversations consist of a combination of “process” and 
“content.”  The latter refers to materials, information, data, and 
subject matter.  Process is the examination of how the conversa-
tion takes place: is the speaker clear and understandable?  Are 
participants at ease, anxious or embarrassed?  Is the information 
presented in a clear and concise manner?  Is there agreement or 
disagreement?  When face-to-face with clients, watch for signs of 
poor communication:  domination of the conversation, interrup-
tions, blaming, conflict between clients, triangulation and hints 
that secrets are being guarded.  If clients repeatedly miss appoint-
ments or fail to provide requested data, this may be a symptom of 
conflict of some sort.  Engaging a counselor can help ameliorate 
these situations in order for clients to embrace the plan. 

The most important talent is listening.  What are clients saying?  
Is it what they really want?  Is what they say possible to accom-
plish? 

Understanding the Issues and Concerns of Multiple 
Generations. 
Creating and maintaining long-term relationships with clients 
gives the advisor the opportunity to work with succeeding gen-
erations.  To accomplish this, the planner must understand the 
needs, wants, concerns and fears of each generation and develop 
the ability to help interpret among generations. 

The Senior Generation. 
With age, people sometimes become fearful of pending change 
and often resist it by tenaciously holding onto their own way of 
doing and thinking.  Sharing or relinquishing power is difficult.  
Living in a rapidly changing culture and technology breeds anxi-
ety.  Some clients worry that the next generation doesn’t care 
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about them or is greedy.  This may result in reluctance or refusal 
to share information.  A great and frequent concern among par-
ents is that children and/or grandchildren will squander inheri-
tance. 

Complicating matters is the natural concern of the older genera-
tion about the possibilities of deteriorating health, loss of inde-
pendence and dignity, fear of financial instability and dependence 
on children, or fear that the next generation will not honor paren-
tal values and wishes. 

The Younger Generation. 
Facilitating communication among generations is one of the 
greatest achievements of collaborative efforts of the advisor and 
the counselor.  If parents are made aware of the concerns and 
wishes of their adult children, they may be reassured that their 
children are caring, committed and eager to help them have pro-
ductive and fulfilling lives.  Sharing and interpreting parental 
concerns can help adult children understand needs and wishes of 
their parents.  Adult children worry about parents’ health and 
financial stability, the ability of aging parents to make appropri-
ate decisions and the struggle parents often faced when they de-
sire independence but need assistance.  The problem of parents 
withholding information and their perception of greed if children 
suggest a discussion of estate planning, are examples of the situa-
tion in which the advisor and the counselor can help overcome 
obstacles. 

Introduction of the New Planning Model. 
In the initial planning engagement clients may not know what to 
expect.  An explanation of the new model right in the beginning, 
including the addition of examining the “soft” issues with money 
can offer a formula for success.  Susan Bradley in Sudden Money 
suggests that the relationship clients have with planners may be 
the most personal of all client/advisor relationships.  “When you 
discuss your money, you are discussing your hopes and your 
fears, your dreams and your disappointments 

Incorporating the following into the initial client meeting can set 
the stage: 

Ask what prompted the client to seek an introductory meeting. 

What would the new clients like to accomplish? 

Are they familiar with the planning process? 

If they have engaged in formal planning in the past, was it helpful 
or not? 

Acknowledge that financial planning is a personal process and 
give reassurance that the new clients are not alone in the discom-
fort talking about money. 

Ask permission to create a family tree (genogram) that makes the 
planner aware of the possible players involved in the final plan. 

Use this information as a stepping stone to inquire about family 

members’ interests, activities and current situations. 

Next, explore goals and objectives.  Many planners send sugges-
tions of discussion topics in advance that may set the stage for 
discussing: 

Provision for survivor income. 

Standard of living. 

Provision for family members’ educational needs, future homes, 
vacation homes, major purchases, weddings, education of grand-
children, long-term care, retirement, charitable giving inheri-
tance, and other subjects. 

In Wealth in Families, Charles W. Collier suggests the following 
types of questions as a preliminary to estate planning discussions: 

What type of family do you want to be? 

What do you want to accomplish or help others accomplish? 

What legacy do you want to leave your children and society? 

Analysis of these topics is first; determining how to get there 
including the appropriate legal arrangement is secondary. 

Conclusion 
Successful planners expand their expertise by adding another 
dimension, understanding the soft sides of wealth. Engaging a 
counselor to address family dynamics is essential to ensure com-
pletion and adherence to the plan. Adding the counselor as an 
integral part of the planning team provides client feedback about 
their experience working with the firm, determination if the plan 
meets their needs and fits their comfort level.  Addressing and 
resolving family dynamics increases the likelihood that the evolv-
ing plan will accomplish clients goals. A collaborative engage-
ment among client, advisor and counselor enhances the likeli-
hood of success by combining resources to address the behavioral 
as well as the technical components of wealth management. 

Bibliography 
Bradley, Susan. Sudden Money Wiley Press. 2007 

Carter, Marty.  “Why Clients Don’t Stick with the Plan and How 
Advisors Can Help.” Journal of  Financial Planning. August 2005 

Collier, Charles.  Wealth in Families. Harvard University Press 
2006 

Marty Carter is founder and president of Baton: helping generations 
communicate about family wealth. Ms. Carter is a contributor to the 
Family Foundation Advisor, author of “Why Clients Don’t Stick with the 
Plan and How Advisors Can Help,” Journal of Financial Planning Au-
gust 2005. She serves as consultant to the National Council on Founda-
tions, the Family Firm Institute and is a trustee for Princeton Theologi-
cal Seminary.  www.baton-consulting.com. mcarter@baton-
consulting.com 

Impediments 



MCEPC NEWSLETTER SPRING, 2011                                                                PAGE 13 

 

Robert S. Balter 

When medical expenses are paid by a donor on behalf of the 
donee, who is entitled to take the income tax deduction? I have 
been asked this question any number of times,1 and, until recently 
there has been no answer. This article sets forth the applicable 
law and provides the Tax Court’s recent answer, as well as analy-
sis of the implications. 

Section 213 of the Internal Revenue Code2 provides a deduction 
for the unreimbursed medical expenses of the taxpayer or a de-
pendent.3 Medical expenses are defined in Section 213(d) as …. 
expenses incurred by the taxpayer for medical care treatment. 

When a person pays an expense for another, an indirect gift takes 
place.4 IRC Section 2503(e) excludes from taxable gifts those 
gifts made directly to providers of medical care or for tuition, and 
the Treasury goes on to exclude such transfers from even report-
able gifts.5 

By definitional cross reference,6 gifts that qualify as medical care 
for purposes of the gift tax exclusion also qualify for the income 
tax deduction. There is no express provision in the Internal Reve-
nue Code or Regulations allocating the income tax deduction 
between the donor and the donee. 

A taxpayer is only allowed an income tax deduction to the extent 
that the aggregate of expenses for medical care exceeds 7.5% of 
the taxpayer’s adjusted gross income.7 As a general matter, it 
seems likely that a donor will have greater adjusted gross income 
than will a donee, and also likely that a deduction by the donor 
for a dependent’s medical expense will be lost by reason of the 
7.5% hurdle. 

On the other hand, the donee never had the money with which the 
payment was made and the Internal Revenue Service has chal-
lenged income tax deductions taken by a donee as not paid by the 
taxpayer. It was such a deduction that was challenged by the Ser-
vice in Judith F. Lang.8 

Judge Goeke succinctly summed up the pertinent facts as fol-
lows: 

“Petitioner’s mother, Frances Field (Mrs. Field), paid $24,559 
directly to medical providers on account of petitioner’s medical 
expenses and paid $5,508 directly to the city government on ac-
count of petitioner’s real estate tax. Petitioner was not a minor, 
and Mrs. Field was not legally obligated to pay petitioner’s ex-
penses.”9 

The petitioner timely filed her return and claimed deductions 
consisting in part of the amounts paid by her mother.  Treasury 
argued “that because the money was paid directly from Mrs. 
Field to petitioner’s creditors, petitioner may not claim the deduc-
tions.”10 

Judge Goeke’s holding is set forth in two brief sentences: 

“Applying substance over form, we treat petitioner as having 

received from her mother a gift of $24,559 with which petitioner 
paid her own medical expenses. Petitioner should be credited 
with having made the payments for purposes of the income tax 
deduction in question.” 11 

This seems to be the correct analysis.  §2503(e) seems to give the 
taxpayers a choice regarding who may take the deduction in 
many cases.  If the donee is a dependent of the donor, the donor 
can take the deduction under the authority of IRC §213(a) taken 
together with IRC §152.  In those same cases, the donee also 
seems able to take the deduction (so long as the donor does not) 
if the donor is not obligated to make the payment as part of a 
support obligation.12  If the donee is not a dependent of the donor, 
only the donee seems authorized to take the deduction under the 
authority of the Lang case and by reverse implication from IRC 
§213(a)’s dependency requirement. 

Thus, whether to take the donee as a dependent becomes the 
pivot point on which deductibility of the §2503(e) medical ex-
penses depends. In many cases, wealthy families will find this an 
especially small price to pay given the phase-out of those deduc-
tions under IRC §151.13 The result will be less tax paid by the 
unit consisting of donor and donee. 

Nor does this seem to be an abusive result. There is no public 
policy favoring the non-deductibility due to percentage thresh-
olds. That “deductions are a matter of legislative grace” does not 
evince a policy in favor of expanding percentage thresholds. 
Rather, the legislative judgment seems to be that medical ex-
penses generally (as defined) are the sort of expense that should 
be taken into account in determining adjusted gross income.14 

And that brings us to the question whether Lang might apply be-
yond its own facts: Who is entitled to the credits for tuition pay-
ments15 made by IRC §2503(e) gifts? Here, however, there is no 
real doubt, since United States Treasury Department Regulations 
§ 1.25A-5(b)(1) provides that the donee is entitled to the credit. 

Robert S. Balter is an estate planning attorney in Rydal, Pennsylvania. 

1 Principally by Jane Amodei, Guggenheim Private Family Office in King of 
Prussia, PA. 

2 Referred to herein as “IRC” or “Code.” 

3 The term “dependent” is defined in Internal Revenue Code (“IRC”) Section 
152, but for these purposes is “determined without regard to subsections (b)(1), 
(b)(2), and (d)(1)(B) thereof,” that is without regard to whether a dependent is 
another’s dependent, whether a dependent is married or whether a dependent has 
more income than the amount of the personal exemption. 

4 See generally United States Treasury Department Regulations (“Regs”) 
§25.2511-1(c)(1) and §25.2511-1(h)(2) and -1(h)(3). 

5 See Regs. §25.2503-6(a); and see Form 709 Instructions at page 2. 

6 See IRC Section 2503(e)(2)(B) cross referencing IRC Section 213(d). 

7 IRC §213(a). 

8 Judith F. Lang, T. C. Memo 2010-286 (12-30-2010, Tax Court Docket No. 
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27276-08) (concerning Tax Year 2006). 

9 Id, slip opinion at page 2. 

10 -Id, slip opinion at page 3. 

11 Id, slip opinion at pages 4-5. 

12 Compare Lang slip opinion at page 2 (“Petitioner was not a minor, and Mrs. Field was not legally obligated to pay petitioner’s expenses,” indicating that a differ-
ent result might obtain). 

13 Note that this phase-out does not apply in 2011 or 2012 due to Section 101 of the TAX RELIEF, UNEMPLOYMENT INSURANCE REAUTHORIZATION AND 
JOB CREATION ACT OF 2010, effective December 17, 2010. 

14 IRC §213(a). 

15 Referred to as the Hope and Lifetime Learning credits, these are provided respectively by IRC §§ 25A(a)(1), 25A(i)(1), 25A(a)(2) & 25A(c)(1). 

Cake 

John E. Hempstead, ASA, CFA 

Introduction 
Since the federal estate tax is calculated based on the value of 
one’s estate at death, it makes sense that any reduction in the 
value of the estate has the potential to reduce the tax liability.  
Gifts during life would make possible a simple end-run around 
the estate tax, and that is why the U.S. wealth transfer tax laws 
also include a gift tax.  Gifts that do not exceed the available ex-
clusions are free; not caught by the gift tax at all and not taken 
into account in the future for estate tax purposes.  The primary 
exclusion is the annual exclusion of $13,000 per year, per recipi-
ent.  Through the advantage of “gift-splitting,” a married couple 
gets to double the annual exclusion.  A gift by either spouse from 
his/her separate property may be treated as if each spouse were 
the donor of half, provided both consent.  Other important exclu-
sions cover the payment of tuition (for anything from pre-school 
through university) and medical expenses (including the premi-
ums on health insurance) provided that those payments are made 
directly to the provider of the services. 

The value of gifts not covered by the available exclusions is sub-
ject to gift tax at the same rate as the estate tax.  However, each 
donor’s lifetime taxable gifts first use his/her lifetime exemption.  
Gift tax is paid only on the cumulative value of gifts in excess of 
the exemption.  Under the Economic Growth and Tax Relief Rec-
onciliation Act of 2010 (the 2010 Tax Act), the lifetime exemp-
tion is $5 million per donor, although that exemption remains in 
effect only until the end of 2012 unless extended by future legis-
lation.  At death, each donor’s cumulative lifetime taxable gifts 
are added to the donor’s taxable estate.  To prevent double taxa-
tion, however, the estate is entitled to the full exemption in effect 
upon death as well as a dollar-for-dollar credit for any gift tax 
paid.  These rules have the effect of ensuring that the sum of cu-
mulative lifetime taxable gifts plus the value of the taxable estate 
are fully taxed, but only once. 

The interplay between the gift and estate tax rules means that 
lifetime gifts do not actually diminish the value subject to tax, but 

tax saving results from the fact that lifetime gifts are added to the 
estate at date-of-gift value.  All post-gift accumulation and 
growth in value escape tax. 

The dramatic increase in the exemption under the 2010 tax act 
makes it possible for wealthy clients to transfer substantially 
more during their lifetimes (at least until the end of next year) 
than what was ever contemplated in the past.  Instead of remov-
ing the growth and accumulation on $2 million (the total for a 
married couple under prior law), tax may be avoided on the 
growth and accumulation on $10 million.  At least that is possible 
if transfers are made by the end of next year but not certain after 
2012. 

Using an Irrevocable Trust to Accomplish Wealth 
Transfer 
In his collection of essays entitled The Autocrat of the Breakfast 
Table (1858), Oliver Wendell Holmes, Sr. wrote “Put not your 
trust in money, but put your money in trust.”  It was advice to 
young women of means whose future husbands in that day would 
otherwise succeed to their wealth upon marriage.  Trusts have 
long been popular receptacles for the lifetime exemption.  It’s 
just that, until now, the total value that could be transferred, even 
using leveraging techniques discussed later, was comparatively 
limited. 

Specific aspects of the design of an irrevocable trust and leverage 
techniques offer the opportunity to shield substantially greater 
value from wealth transfer taxes.  The practice of making trans-
fers that have the effect of limiting or eliminating growth and 
accumulation of the donor’s wealth, while shifting that growth 
and accumulation to others or to a trust (thus outside the donor’s 
taxable estate) is called “ estate freeze.” 

Two elements of trust design widely used to accomplish estate 
freeze are the profile of the trust for income tax purposes and the 
use of leverage to add more value to the trust than that which can 
be covered by available lifetime gift exemptions. 

Many irrevocable trusts are designed to fall within the “grantor 

Reducing Estate Taxes with a Grantor Trust Estate Freeze 
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trust” rules for federal income tax purposes contained in §§671 
through 677 of the Internal Revenue Code (IRC).  If the grantor 
trust rules apply, all items of income, deduction and credit result-
ing from transactions within the trust are reported on the gran-
tor’s personal income tax return, even though the grantor is not a 
beneficiary of the trust and has no other interest in or control over 
the trust fund.  One of the most popular techniques to cause gran-
tor trust treatment is that found in IRC §675(4)(C).  It is a re-
tained right, held by the grantor in a non-fiduciary capacity, to re-
acquire the trust corpus by substituting property of an equivalent 
value.  Retention of rights by the grantor is a subject that must be 
approached with caution.  There are any number of rights de-
scribed in IRC §2036 et seq (the so-called “string sections”) that, 
if retained by the grantor, result in inclusion of the trust fund at 
its date-of-death value in the grantor’s taxable estate, spoiling the 
tax-planning objective.  But the IRC §675(4)(C) right to substi-
tute is not caught by the string sections and that is why it has 
been so popular as a means of causing grantor trust status. 

To many clients, the idea of establishing a trust from which the 
grantor receives no future economic benefit, and over which he/
she has virtually no control, but nevertheless remains responsible 
for the resulting income tax, is counter-intuitive.  As a result, the 
term “defective grantor trust” has been used.  Whether or not a 
client makes the decision to use such a trust depends on the abil-
ity of the advisers to explain the over-all advantage to be 
achieved:  by paying the income tax, the grantor reduces his/her 
taxable estate and also enhances the growth of value outside the 
estate.  Since this is all done on purpose, the term Intentionally 
Defective Grantor Trust (IDGT)  is used, although it can be 
confusing to clients. 

Using Leverage 
The second primary tool in the estate planner’s kit for enhancing 
wealth transfer through the IDGT is leverage.  After the trust has 
been funded, perhaps using the grantor’s available lifetime ex-
emption, the grantor may transfer additional wealth to the trust 
without incurring gift tax by using either of two methods or by a 
combination of them: 

1.  
By making a loan to the trust.  No additional gift results provided 
that interest is charged at the current applicable federal rate 
(AFR); and/or 

2.  
By selling assets to the trust in return for a note.  It is common 
practice to use a balloon note that requires the payment of interest 
only at the AFR with a single re-payment of principal at the end 
of a specified term. 

The opportunity for additional leverage exists in cases involving 
the transfer of closely owned businesses.  There is wide-spread 

use of limited partnership (LPs) and Limited Liability Companies 
(LLCs) to achieve the desired result, but similar advantages can 
be obtained by using S corporations.  Limited, rather than general 
LP interests are transferred or sold or non-managing membership 
interests in the case of LLCs.  Non-voting shares are used in the 
case of S corporations.  Note that the issuance of voting and non-
voting shares does not disqualify an S corporation under the sin-
gle class of stock rule.  It is an undeniable fact of economics that 
limited partnership interest, non-managing member LLC interest 
and non-voting S corporation shares have values that are less than 
the value of the underlying assets and goodwill of the business.  
The owner of these interests does not participate in management 
decisions and, through provisions in the business governing 
documents and/or interest-holders’ agreements, these interests 
cannot be transferred without approval of the controlling interest 
in the entity. 

Example 
Consider the case of Harry Black, sole owner of the stock of Ace 
Manufacturing, Inc., an S corporation (“Ace”). Ace has a fair 
market value of $50 million and Harry’s estate plan calls for 
ownership to end up in the hands of his daughter, Peggy.  As-
sume further that the value of Ace is expected to continue to 
grow in the future as it has in the past, at an average rate of about 
7% per year.  If Harry does nothing, his estate will increase over 
the next nine years from growth in the value of the company by 
approximately $41 million.  If, however, he establishes the right 
kind of trust, and sells Ace to the trust he can transfer this $41 
million growth in value to Peggy, free of gift tax and estate tax. 

Here’s how he does it.  Harry establishes a grantor trust of which 
Peggy is the beneficiary.  He makes a gift of $4 million of non-
voting shares of Ace to the trust, to provide it with a capital base, 
thus giving the transaction true economic substance.  Harry’s gift 
actually represents 10% of the shares of Ace but the value is $4 
million, reflecting a discounted due to lack of management con-
trol and lack of transferability.  We have assumed a 20% valua-
tion discount for purposes of this example.  Most estate planning 
commentators suggest that the trust be funded with assets equal 
to at least 10% of the purchase price of the company and that the 
sale must not take place immediately after the trust is funded.  
For purposes of the example, the assumption is that Harry’s gift 
is covered by his remaining lifetime exemption. 

Next, the trust acquires an additional 89% of the outstanding 
stock of Ace, all non-voting shares, from Black in return for a 
$35.6 million nine-year promissory note, secured by the stock of 
Ace.  The purchase price also reflects the 20% valuation dis-
count.  The note requires payments each year at the AFR for mid-
term notes, which is 2.46% for notes originating in April, 2011.  
We are assuming that Ace’s dividend distribution to the trust will 
be more than sufficient to enable the trust to make interest pay-
ments to Harry.  At the end of nine years, the principal of the note 
is due. 

Because the grantor trust rules apply, Harry reports no gain or 

Reducing Estate Taxes  
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loss on the sale of Ace shares to the trust and 
does not report the interest he receives as taxable 
income either.  However, he does report taxable 
S corporation dividends paid by Ace to the trust 
on his personal income tax return. 

Why it Works 
What makes this transaction work is that the 
expected total return on the assets placed in the 
trust (7%) is greater than the AFR interest rate 
(2.46%) paid on the note.  If Ace grows in value 
at 7% per annum over the five years, its value 
will increase by $41.2 million. 

The Tax and Economic Consequences 
Had Harry done nothing, after nine years he 
would still own Ace stock worth almost $92 
million. 

Instead, after nine years, Harry owns a promis-
sory note with a face value of $35.6 million. 

Peggy’s trust owns stock with a value (before 
discount) of about $91 million, subject to an 
obligation to pay $35.6 million to Harry. 

The estate freeze transaction has removed about 
$56.4 million from Harry’s taxable estate. 

What Kind of Assets can be used in a 
Grantor Trust Freeze? 
Generally, any asset with appreciation or yield 
potential greater than the AFR is a potential can-
didate for a grantor trust freeze.  This includes a 
stock in closely-held corporations, LP or LLC 
interests and marketable securities 

Leverage and valuation discount clearly account 
for a very significant part of the over-all tax sav-
ing. 

Some Final Thoughts 
This description of the grantor trust estate freeze 
has focused primarily on the financial math that 
makes it work rather than on its legal and tax 
aspects.  Anyone undertaking such a transaction 
needs competent legal and tax advice as well as 
the valuation advice of a business appraiser. 

John E. Hempstead, ASA, CFA, is a Managing Direc-
tor of Hempstead & Co. Inc., a business valuation 
consulting firm.  He is an Accredited Senior Appraiser 
in the American Society of Appraisers in the discipline 
of Business Valuation, and is a Chartered Financial 
Analyst. 

 

First Niagara's Private Client Services group , including MCEPC 
member Terri L. Smith , will relocate from Towamencin to 401 Ply-

mouth Road, Plymouth Meeting at the end of June.  Contact informa-
tion will be updated in the next newsletter.  Terri Smith's cell phone 

will remain 610-304-7472.  

 

Susan H. Kavanagh is the incoming President of the Delaware 
County Estate Planning Council for 2011-2012 . Congratulations 

Susan!   
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February Speaker, the Honorable 
Lois Murphy 

March Speaker, Professor 
Katherine Pearson 

 All photos courtesy of Board member 
Eric Faddis 

Member Ross Schriftman receiving 
honor from Virginia Frantz, President & 
CEO, The Montgomery County Foun-
dation, Inc. and March Sponsor 



MCEPC NEWSLETTER SPRING, 2011                                                                PAGE 18 

 

 

 

IKOR OF Delaware and Montgom-
ery Counties Congratulates Dennis 

Mahoney. 

Dennis Mahoney, President of 
IKOR of Delaware and Montgom-

ery Counties, has successfully 
completed the certification training 
program and exam and is now a 
National Certified Guardian . 

There is only small number of certi-
fied guardians in eastern PA and 

Dennis is the most recent addition. 
In addition to guardianship ser-
vices of the estate or person, 
IKOR, through its Registered 

Nurse Patient Advocate based 
model, is in the business of provid-
ing medical and financial advocacy 
to seniors and the disabled with a 

focus on special needs trust 
cases.   

 

Thank you to our 2010-2011 Sponsors!  

 Intervention Associates 

The Philadelphia Foundation 

The Montgomery County Foundation, Inc. 

The Haverford Trust Company 

Foulkeways at Gwynedd 

The Montgomery County Foundation, Inc. 

Bob Andres, April Speaker 
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Administrator’s Corner…. 

If you have moved or will be making 
any changes to your membership 
information (address, email, phone, 
fax, professional designations, etc.) 
please notify the office as soon as 
possible.  Our email list is a vital 
communication link and we need 
your help to keep it accurate and up 
to date. 

More information about the web-
site…  We have received a few re-
quests from our members for their 
“access code” to the MCEPC web-
site.  To view and access information 
on the Council website : http://
www.mcepc-pa.org, you DO NOT 
need a login name or password. We 
currently do not have privileged infor-
mation on our site and browsing it 
does not require a login name or 
password.  Only administrative ac-
cess is password restricted. 

Feel free to browse and access the 
website for information, form 
downloads, meeting dates and infor-
mation, and database. You can also 
pay for meetings and membership. 

 

Wendy Rudolph, Administrator 

MCEPC 

PO Box 713 

Blue Bell, PA 19422 

Ph/Fx: (215) 646-4261 

E-Mail: admin@mcepc-pa.org 

Website: www.mcepc-pa.org 

Gold Sponsors: 

 
Montgomery County Foundation, Inc.  
Montgomery County Bar Association  

Montgomery County Community College  
Abington Health Foundation 

Gwynedd Mercy College 

 

Silver Sponsors: 

Intervention Associates  
Melmark  

Hawthorne, PNC Family Wealth  
Ikor  

Well Fargo  
The Philadelphia Foundation 

Marcum LLP 
Koresko Financial 

J.Linvill LTC 
Securet Pooled Special Needs Trust 

Thank you to all of our 2011 Seminar sponsors  
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Upcoming MCEPC Programs for 2011-2012 
Virginia Frantz 

 
Charter Member 
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PO Box 713 
Blue Bell, PA 19422 

 
Phone: 

(215) 646-4261 
 

Fax: 
(215) 646-4261 

 
Email: 

admin@mcepc-pa.org 
 
 

We’re on the web! 
See us at: 

www.mcepc-pa.org 
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Montgomery County Estate Planning Council 

PO Box 713 

Blue Bell, PA  19422 
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September 26, 2011…….Dealing With Uncertainty: Gift, Estate and GST; Speakers, Pam Schneider,    
            Esq. and Tracy DeVlieger, Esq. of Gadsd en Schneider & Woodward LLP 

October 24, 2011………..The ¼ Million Dollar Retirement;  Speakers, Carol Barbour, President  and 
            Elise LaMarra, VP Clinical Operations o f Friends Life Care    

November 28, 2011……..TBD 

January 23, 2012…….....Reprise and Update on the Eco nomy , Speaker: Edward Boehne, The   
            Haverford Trust Company, Former Preside nt of the Federal Reserve Bank 
            of Philadelphia 

February  27, 2012………Marcellus Shale Issues and Updat e, Speakers from Hamburg, Rubin,         
                            Mullin, Maxwell & Lupin  

March 26, 2012…………..TBD 

April 23, 2012………..….Joint meeting with the Bucks Coun ty Estate Planning Council, Update on 
                          Orphan’s  Court Case Law Developments.” Speaker: Brooke Aker, Esquire 
           Smith, Aker, Grossman & Hollinger LLP  

June 4, 2012…………….Annual Seminar, Topic TBD 


